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UNITED STATES g, A s
ENVIRONMENTAL PROTECTION AGENCY 1 psap ” ‘0%
REGION 6 - | LT
DALLAS, TEXAS N 7
§
IN THE MATTER OF: § _
| §  DOCKET NO.EPCRA 06-2009-0517
GIBSON PRODUCTS, L.P. §
§
HOUSTON, TEXAS § COMPLAINT AND
| § CONSENT AGREEMENT AND
| § FINAL ORDER
RESPONDENT §
§
COMPLAINT AND

CONSENT AGREEMENT AND FINAL ORDER

The Director, Multimedia Planning and Permiiting Division, United States Environmental
Protection Agency, Region 6 (“EPA”) as Complainant, and Gihson Products, L.P., located m
Houston, Texas (hereinafter “Respondent™, in the above referenced action, have consented to the
terms of this Complaint and Consent Agreement and Final Order (“Complaint” and “CAFO™).

| NOW THEREF ORE, before the taking of any lestimony, without any adjudication of any
igsues of law or fact herein, the partics .agrcé to the terms of this _C(;nscnt Agreement and Final -

Order.

I‘
PRELIMINARY STATEMENT

1. This enforcement proceeding is instituted by EPA pursuant to Section 325(¢) Title
I of the Superfund Amendments and Reanthorization Act, 42 U.S.C. § 11045(c), (also known
as the Emergency Planning and Community Right-to-Know Act of 1986, [“EPCRA”]) which

authorizes the Administrator to bring an administrative action to assess a penalty of up to
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$25,000' for each violation of Section 313 of EPCRA, 42 U.S.C. § 11023 (relating to submission
of toxic chemical release forms). This proceeding was instituted by the issuance of a Complaint
and Notice of Opportunity for Hearing fhereinafter “Complaint”} incorporated herein.

2. The Complaint allegés Respondent violated regulations promulgated pursuant to the
Act.

3. For purposes of this proceeding, Respondent admits the jurisdictional allegations of
this Complaint; however, Respondent neither admits nor denies the specific factual aliegati oﬁs
contained in this Complaint.

4. Respondent consents to the issuance of this CAFQ hereinafter recited and conscﬁts
to the assessment and payment of the stated civil penaity in the amount and by the method set out
in this CAFO. | |

5. By signature on this Complaint and CAFO, Respondent waives any right to an appeal
of this ﬁroceedjng.

6. Respondent represents that it is duly authorized to execute this CAFO and that the
party signing this. CAFO on behalf of the Respondent is duly authorized to bind the Respondent

to the terms and conditions of this CAFO.

The Civil Penalty Inflation Adjustment Rule of December 31, 1996 (61 Fed. Reg. 6%360) provides for ten percent
(10%} increases in the statutory penalty provisions cited in the EPCRA § 313 Enforcement Response Policy (ERP), August 10,
1992. The ten percent (10%) increase is effective for vielations which occur between the 1996 and the 2002 calendar years. The
statutory maximum penalty for this time period is increased from $25,000 to $27,560. The Civil Penalty Inflation Adjustment
Rule of February 13, 2004 (69 Fed. Reg. 7121} provides for a turther increase in the statutory penalty provisicns in the ERP by
17.23% for violations beginning with the 2003 calendar year. Violations of EPCRA § 313 for the 2003 calendar year, and

" through the 2007 calendar year shall bave the statutory maximum penalty increased from $27,500 to $32,500.
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7. Respondent agrees that the provisions of this CAFQ shall be binding on its officers,
directors, employees, agents, servants, authc;rized representatives, successors, and assigns,
_inciudjng, but not limited to, subsequent purchasers.

. 8. Respondent hereby certifies that, as of the date of its execution of this CAFQ, the

Gibson Préducts, L.P. facility has corrected the violation(s) alleged in the Complaint and is now,

* to the best of 1ts knowledge, in compliance with all applicable requirements of Section 313 of

- EPCRA and the regulations promulgated thereunder.

II. '
STATUTORY AND REGULATORY BACKGROUND

9. Section 313 of EPCRA, and 40 CFR §§ 372.22, 372.23, and 372.30, require the
OWner ér operator of a facility that: (a) has 10 or more full-time employees; (b).is an
establishment with a primary Standard Industrial Classification (SIC) major group or industry
code listed in § 372.23(a), or a primary North American Indestry Classification System (NAICS)
subsector or industry code listed in § 372.23(b} or § 372.23(c); and (c) “manﬁfactmcs, prooesses,
or otherwise uses” a toxic 313 chemical listed under subéaction 313(c) of EPCRA and
40 C.F.R. § 372.65, in excess of the threshold guantity established under Section 313(f) of

EPCRA and 40 C.F.R. §§ 372.25 and 372.28 during the calendar year, to completé and submit a

_Toxic Chemical Release Inventory Form R to the Administrator of EPA and to the State in which

the subject facility is located by July 1, for the preceding calendar year, for each toxic chemical
known by the owner or operator to be “manufactured, processed, or otherwise used” in quantities

excecding the established threshold quantity during that preceding calendar year.
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10.  As set forth in Section 313(f) of EPCRA and 40 C.F.R. § 372.25, the reporting

- threshold amount for toxic chemicals “manufactured or processed” at a facility is 75,000 pounds

for calendar year 1987, 50,000 pounds for calendar year 1988, and 25,000 pounds for calendar
years subsequent to and including 1989. The reporting threshold for a toxic chemical “otherwise
used” at a facility is 10,000 pounds for calendar years subsequent to and including 1987.

Thresholds for persistent bioaccumulative toxins (PBT’s) are individually listed at

40 CFR. §372.28.

ITI.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

11.  Gibson Products, L.P., is a corporation authorized to do business in the State of

Texas. The Respondent’s principal place of business is located at5691 Surrey Square Drive,

Houston, Texas 77017,
| 12. Respondent is a “person” as that term is defined by Section 329(7) of EPCRA,

42 U.S.C. § 11049(7).

13. Respondent is the owner or operator of a “facility” as that term is defined by
Section 329(4) of EPCRA, 42 U.S.C. § 11049(4).

14. Responden?'s facility has 10 or more "fﬁl«ﬁme employees," as that term is defined
by 40CFR.§ 3?2.3.

15. Respondent's facility is in a covered Standard Industrial Classification (SIC) Code

3489, fabricated pipe and pipe fittings, equivalent to North American Industry Classification

System (NAICS) Code 332996, fabricated pipe and pipe fitiing mamufacturing.
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16. In correspondence with Respondent, dated May 5, 2009, Respo_ncient was notified
the alleged violations had not been resolved.

17. For calendar years 2004 -.2006, Rcspon&ent failed to report chromium. Chromium
is toxic chemical within the meaning of 40 C.F.R. §§ 372.4 and 372.65. |

18. During calendar years 2004 — 2006, the toxic chemical listed in Paragraph 17 of this
Complaint and CAFO was cither “manufactured, processed or otherwise used™ as those terms arc
defined by Section 313(b) of EPCRA, 42 U.S.C. § 11623(b), and 40 C.F.R. § 3723, at
Respondent's facility. |

19. The toxic chemical, listed in Paragraph 17 above, was used in excess of threshold
quantities for the respective years, pursuant to Section 313{c} of CPCRA, 42 U.S.C. § 11023(c)
and 40 C.F.R. §§ 37;’2.25 and 372.28.

V.
VIOLATIONS

20. According to information obtained from the Respondent, the toxic chemical in
paragraph 17 was not reporfed by the respective due dates for calendar years 2004, 2005, and

2006.

V.
CIVIL PENALTY AND TERMS OF SETTLEMENT

21.  For the reasons sct forth above, and in the interest of resolving this matter,

Respohdeni has agreed o pajr a civil penalty which has been determined in accordance with

Section 325(c) of EPCRA, 42 U.S5.C. § 11045(c), which authorizes EPA to assess a civil penalty
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.ofup to Twénty—F ive Thousand Dollars ($25,000 ) per day for each violation of EPCRA. Upon

consideraiion of lhe entire record herein, including the Findings of Fact and Conclusions of .aw,
which are hereby adopted and made a part hereof, and upon consideration of the nature,
circﬁmstances, extent and gravity of the alleged violations, and with respect to the Respondent,
its culpability, lack of prior EPCRA § 313 violations, and- ability to continue in business, it is
ORDERED that Respondent be assessed a civil penalty of NINE THOUSAND DOLLARS
AND NO CENTS (59,000).

22.  Within thirty (30) days of Respondent’s receipt of .thjs fully executed Complaint
and CAFO, Rcsponder}t shall pay the assessed civil peﬁalty by cashier’s check or certified check,
made payable to “Treasurcr, United States of America, EPA - Region 6> Payment shall be

remitted in one of three (3) ways: regular U.S, Postal Service mail, to include cerfified mail;
_ m-femight mail; or wire transfer. For regular U.S. Postal Servic;a mail, U.S. Pbsta] Service |
certified mail, or U.S. Postal Service express h;;aii, the check(s) sﬁould be remitted to:

.U,S. Environmental Protection Agency

Fines and Penalties

Cincinnati Finance Center

P.O. Box 979077

St. Louis, MO 63197-9000
For overnight mail (non-U.S. Postal Service, e.g. Fed Ex), the check(s) should be remitted fo

U.S. Bank |

Government Lockbox 979077 US EPA Fines & Penalties

1005 Convention Plaza
SL-MO-C2-GL
St. Louis, MO 63101

fhid.
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with 2 phone number of (314) 418-1028.
For wire transfcr, the payment should be remitted to:

Federal Reserve Bank of New York
- ABA = 021030004
Account = 68010727
SWIFT address = FRNYUS33
33 Liberty Street ’
New York, NY 10045
Field Tag 4200 of the Fedwire message should read “D 68010727 Environmental

Protection Agency™
As an alternative to the above methods of payment, EPA now has the flexibility to accept

payment via credit cards and bank transfers over the internet. Visit www.pay.gov and see

Attachment 1 for dircctions if remittance is to be made in this manner,

PLEASE NOTE: Docket number EPCRA 06-2009-0517 shall be clearly typed on the
check, or atherwise noted. to ensyye proper credit. The check or other ﬁlcthod of payment
shall also be aécompanied by a transmittal letter and shall reference Respondent’s name and
address, the case name, and docket number of the administrative complaint and CAFO.
Respondent’s adherence to this request will ensure proper credit is given when penalties arc
received for the Region. Respondent shall also send a simultaneous notice of such paymentt,
including & copy of the money order, or check, and transmittal letier to the following:
* Morton E. Wakeland, Jr., Ph.D.
Toxics Section (6PD-T)
U.S. EPA, Region 6
1445 Ross Avenue, Suite 1200
Dallas, Texas 75202-2733;

and
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Region 6 Hearing Clerk

1J.S. EPA Region 6

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

23. If Respondent fails to submit payment within thirty (30) days of the effective

date of this Order, Respondent may be subject to a civil action pursuant 10 EPCRA § 325(%),
42 U.S.C. § 11045(f}, to collect any unpaid portion of the assessed penalty, together with interest,
handling charges and nonpayment penalties as set forth below.

24.  Pursuantto 31 U.8.C. § 3717, EPA is entitled o assess interest and penalties or

debts owed to the United States and a charge to cover the cost of processing and handling a

dc]inqueﬁt claim. Respondent shall pay the following amounts:

a. Interest. If EPA does not receive payment within thirty (30) days of the due
date, and the Respondent cannot provide evidence that payment was properly sent, interest will
accrue on the amount due from the due date at the current annual rate prescribed and published |
by the Secretary of the Treasury pursuant to 31 U.S.C. § 3717(a)(1) and 4 C.F.R. § 102.13(c).

| b. Handling Charge. Pursuant to 31 U.S.C. § 3717 (e)(1), 2 monthly handling
chérge of $15,00 shall be ﬁaid if any portion of the assessed penaity is more than 30 days past
due.

c. Nonpayment Penalty. Pursuant to 31 U.S.C. § 3717(c)(2), a nonpa)nﬁent
penaity of six (6) percent per annum shall be paid on any portion of the assessed penalty that is
more than 90 days past due, which nonpayment penaliy shall be calculated as of the day the

underlying penalty first becomes past due. 40 C.F.R. §§ 102.13(d) and (¢).
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25.  This document is a “Final Order” as that term is defined in the Enforcement
Response Policy for Section 313 of the Emergency Planning and Community Right-to-Know Act
(1986) and Section 6607 of the Pollution Prevention Act (1990), dated August 10, 1992, for the -
purpose of demonstrating a history of “prior such violations.”

VL.
RETENTION OF ENFORCEMENT RIGHTS

26.  EPA does not waive any rights or remedies available to EPA for any violations by
the Respondent of Federal laws, regulations, statutes, or pefmitting programs.

27.  Nothing in this CAFO shall relieve Respc;ndent of the duty to comply with all -
applicable provisions of Section 313 of EPCRA.

VIL
COSTS

28.  Each party shall bear its own costs and attorneys fees.
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ITIS SO AGREED:

FOR THE RESPONDENT:

Date: /’27"0;?

FOR THE COMPLAINANT:

_]_Z)ate: 3/ ‘4’/ Oq

9
is Gibson,
President
Gibson Products, L.P.
5691 Swrrey Square Drive
Houston, Texas 77017

Car! E. Edlund, P.E. '
Director

Multimedia Planning and Permitting Division
U.S. EPA Region 6

Dailas, TX 75214
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FINAL ORDER

Pursuant to Section 325(c) of EPCRA, 42 US.C. § 1 1045(c),land the Consolidated Rules
of Practice Governing the Administrative Assessment of Civil Penalties, 40 C.I'.R. Part 22, the
foregoing Consent Agreement is hereby ratificd. This Final OIder shall not in any case affect the
right of EPA or the United States to pursue appropriate injunctive or other equitable relief or
criminal sanctions for any violations of law. This Final Order shall resolve only thosc causes of
action alleged in the Complaint. Nothiné in this Final Order shall be construed to waive,
| extinguish or otherwise affect Respondent’s (or its officers, agents, servants, employees,
SUCCESSOrs, or assignsj obligation to comply with all applicable federal, state, and local statutes
and regulations, including the regulations that were the subject of this action. The Respondcnt is
ordered to comply with the terms of settlement and the civil penalty payment instructions as set

. forth in the Consent Agreement. In accordance with 40 C.F.R. § 22.31(b), this Final Order shall

become effective upon filing with the Regional Hearing Clerk.

 Dated /4&6;4,5}[ é/ 20 7 : 4M£,/gm

Michael C. Barra
Regional Judicial Officer
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CERTIFICATE OF SERVICT
I hereby certify that on the Z'ﬁ\ day of QW , 2009, the original and one

copy of the foregoing Complaint and Consent Agreement and Final Order (“Complaint and

CAF0”) was hand delivered to the Regional Hearing Clerk, U.S. EPA - Region 6, 1445 Ross
Avenue, Suite 1200, Dallas, Texas 75202-2733, and a true and correct copy was delivered to the
following individual(s) by the method indicated below:

CERTIFIED MAIL RETURN RECEIPT REQUESTED # 7007 0000 4611 7512

Chris Gibson,

President

Gibsoen Products, 1..P.
5691 Surrey Square Drive
Houston, Texas 77017

REGULAR MAIL

Steve Williard

The Williard Law Firm, L.P.

1920 North Memorial Way, Suite 207
Houston, TX 77007

Uneds. fm%n@r

Motton E. Wakeland, Jr., Ph.D. -

EPCRA 313 Enforcement and TRI Program
Coordinator

U.S. EPA Region 6

Dallas, Texas
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ATTACHMENT 1

INSTRUCTIONS FOR REMITTANCE BY ON-LINE
CREDIT CARD OR BANK TRANSFER

1 Access Department of Treasury website at www.pay.gov
You do not have w log-in, but you do have to register to pay this way!

2. At the “Find Public Forms” box, on left of screen, type n “sfo 1.1" without the quotes
and click “Go.”

by Form Name
by Agency Name

Search Public Farms .

3. Two forms appear. Click the underlined link on the title of the top form, “EPA
Miscellaneous Payments - Cincinnati Finance Center.

4. At the first selection option, insure you select that this payment is for a facility vs an

EEPA Miscellaneous Payments - Cincinnati Finance CenterR | Mieidor ]

; Furm Numtier: $FO Form Bumber 1.1
£ Use thig farm 16 pay civil penaltias, FOLA request, Superfund, Citations, Compliance Ordurs, and viker miscellanaous payments

%Fn\riroﬂmsnlal Proteclion Agency
3 httparffua pay. poveay goviformsfarmdn stanee mlPogercyFamald=11751879
mdividual. Note that items identified with an asterisk are mandatory.

e T hts X i ; PR Rk ek
QJ%?D::%%“(\-. 2 LItk i L R

5. Debtor’s name is the name of the facility named in the enforcement action. Fill in the
facility’'s address, city, state, and zip code. Include your phone number to the facility and your
facility email address.

6. For type of payment, on the pull down menu, select “Civil Penalty.”

| FOIA Pequest

uperfund




7. Next, enter the Invoice #. By selecting “Civil Penalty” above, the system will only aliow
you to enter Docket Number in the appropriate white box, entitled “Court Order # or Bill#.”
Note the format of the Docket Number and type it exactly has it appears on the enforcement

action.

05-2008-05%
=

8. Type in the exact payment amount which appears in the enforcement action, select “No”
for installments, and insert the number 6, for the Region in which the action was taken.

9, Insert any applicable comments regarding the payment, e.g., this is only the EPA’s part, a
SEP will be conducted “date.” This is the 1%, 2, 3" or 4® installment payment of 4
consecutive payments.

10.  Click “self payment™ is applicable. A “javéscript” eITor screen may appear when you
click on “self payment.” Simply click OK, then the “dot” will appear in self payment. Then
click “submit data.” If the “javascripi” error appears again click OK and submit again.

11.  The next screen is 1 of 3 where you will enter pertinent information about the method of
payment. Follow screen dircctions.




